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by Elizabeth M. Dietzmann JD

f you have read any of my
previous articles, you will

remember that I described the
perils and hardships facing

water districts that pursue a case
for territorial protection under 7

U.S.C. 1926(b). I often do my best
to talk smaller water districts out of
pursuing these expensive and time-
consuming cases, because they
simply do not have the resources to
prevail against the deep pockets
and sometimes underhanded tactics
of opposing municipalities. There is
also a definite trend by
municipalities to try to keep these
cases bogged down in state court
on procedural issues. Then local
politics can often determine the
outcome as opposed to federal law.
The board that makes the decision
to defend its territory under 1926(b)
probably does so because it has no

choice but to fight in
order to protect
enough customers to
remain economically
viable. Oh, and there
is the small matter
that water districts
are technically
required to protect
their territory under
the terms of their
loan agreements. 

Under a standard
USDA loan agreement, the
borrower (rural water district)
pledges all its right to sell water
(the loan documentation says that
the district will pledge all its rights,
interests, privileges, licenses,
ordinances, franchises...) as the
collateral for the loan. In plain
English this means that the
repayment of the loans is tied to the
user fees collected. The loan
agreement further provides that no

portion of any interest pledged shall
be assigned, sold, transferred or
encumbered “voluntarily or
otherwise” (i.e. involuntarily)
without the consent of the USDA.
Any failure or breaches of the

obligations in the loan agreement
are deemed a default. It is pretty
clear that if a municipality takes
over water district territory and
customers that the district has no

choice under the loan agreement
but to protect the loan collateral. So
where does USDA fit into this
picture? Frankly, it is conspicuous
for its absence.

If districts are saddled with the
duty to prevent portions of their
territory where they enjoy the legal
right to sell water from being lost

through unlawful
encroachment by a
neighboring
municipality, USDA
should be helping out
in defending its loan
collateral. If the
mandate of
USDA/Rural
Development is to
promote rural
development, then to
accomplish that
mandate, USDA
needs to take an
active role in
protecting its
“children” rather than
treating districts like
unwanted “step-
children.” 

I talked to Steve
Harris, an Oklahoma
attorney who handles

Why the USDA will not help
water districts with 1926(b) cases

I
It is pretty clear that if a municipality takes over water
district territory and customers that the district has no
choice under the loan agreement but to protect the loan
collateral. So where does USDA fit into this picture? 
Frankly, it is conspicuous for its absence.
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farms and natural places. 
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many 1926(b) cases about the
history of USDA assistance in
1926(b) cases. Out of
approximately 77 reported federal
decisions dating from 1969 to the
present, USDA has been a party to
the litigation in fewer than 20. In
the cases where they have been a
party, it appears that the district
joined the USDA as a defendant.
USDA did not agree to play a
voluntary role. I am not aware of
any cases in which the USDA
intervened and certainly no cases
where the USDA was a plaintiff
claiming that the municipal
encroacher was threatening the
value of their collateral. Basically
USDA declines to play any active
role in supporting the position of
water districts. An excellent
example of this is Rural Water
District No. 3 v. Owasso Utilities
Authority, 530 F.Supp. 818 (D.C.
Okla. 1979). RWD 3 alleged in its
state court petition that it was
indebted to the federal government
and entitled to 1926(b) protection.
RWD 3 also alleged that “the
security for said (USDA/FmHA)
loans is being imperiled by the
actions of the Owasso Utilities
Authority.” More importantly,
RWD 3 alleged that the
USDA/FmHA had “declined to
join as plaintiff in this action”.
This forced RWD 3 to name the
USDA/FmHA as a defendant,
because they would not participate
as a plaintiff. The case was then
removed to Federal Court. RWD 3
was ultimately successful and a
permanent injunction was entered
against Owasso. Steve told me that
he has recently been retained by
RWD 3 to file an action against
Owasso to enforce the old
judgment due to recent encroach-
ments by Owasso – and that USDA
is not involved in that either.

Despite 35 plus years of
litigation over 1926(b) protection,
the USDA still remains on the
sidelines offering no meaningful
support for districts that are
protecting the collateral of the

federal government. USDA does
not even authorize its staff
attorneys to write amicus briefs,
which in essence legal opinions are
written by interested parties to
support one side or another in civil

controversies. It should be noted
that KRWA had the guts to file an
amicus brief in a 1926(b) case in
City of DeSoto v. Consolidated
Rural Water District No. 6, 23 Kan.
App.2d 407, 903 P.2d 624, petition

for review denied, 261
Kan.1034(1997). And yes,
I say guts because both the
water district and city in
that case were KRWA
members. I don’t know of
too many organizations
willing to go to that
extreme. The water district
prevailed in that case.

In a recent case of
Steve Harris’, Elk City,
Oklahoma v. Beckham
County Rural Water
District No. 3 (W.D. Okla.)
Elk City sued, claiming
that loans made by Rural
Development to “all”
Oklahoma water districts
were void because they
violated the Oklahoma
State Constitution. This
seems like something that
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Why the USDA will not . . .

should be of concern to USDA. It
should at the least merit an amicus
brief. According to Steve, Beckham
RWD 3 “begged” the USDA to
intervene in the Elk City suit. Mike
Keegan of NRWA had direct
contact with USDA informing
them that Elk City was effectively
trying to render void every water
district loan in the State of
Oklahoma (no doubt several
hundred million dollars of debt)!
Steve never received a response
from USDA. The district court
finally ruled that the USDA was a
necessary party to the litigation and
must be joined as a party to the
action, so USDA has been dragged
kicking and screaming to the party. 

From an attorney’s point of
view, there are two main reasons it
would be helpful to have USDA
get directly involved in cases. One,
if a federal agency is directly
involved as a party, the case can be
filed in federal court and that
would go a long way towards
negating the recent municipality
tactics of filing counter cases in
state court and trying to keep

1926(b) cases out of federal court
completely. In Missouri recently,
developers who were in cahoots
with local municipalities filed
several state court cases designed
to keep the water district from

filing its main 1926(b) case in
federal court. And sure enough,
initially the local good old boy
connections led to favorable results
for the municipalities in the state
courts. If the water district had
been able to file joint pleadings
with a federal agency, the cases
would have gone straight to federal
court. Two, the mere presence and
“minimal” support by USDA
would prove very helpful to water
districts. Just having an assistant
U.S. attorney, representing the

federal government, sitting at
counsel table with you and actually
supporting the water district’s claim
would be a huge tactical advantage.
It could also motivate the
municipality to participate in

realistic settlement talks. Too often
water districts have to file suit just
to show the municipality they are
serious and in order to get the
municipality to sit down with them
at the bargaining table. As Steve
Harris said, “If an assistant attorney
general will just show up, I will
write the briefs and carry both of
our briefcases!" When you consider
that the federal government would
really just be asking a federal
employee to help protect federal
assets, it doesn’t seem like that
much to ask. One water district
board president was so disgusted
by USDA’s refusal to even help the
district get the municipality to sit
down and discuss a compromise
prior to litigation, that he told me
that he was just going to let the
municipality take all the customers
they wanted, then turn out the
lights, lock the district doors and
mail the keys to USDA!

Most state Rural Development
offices recognize this problem.
State Rural Development offices in
Texas and Missouri for example,
have taken strong positions in
support of local water districts
involved in 1926(b) cases and
repeatedly asked the bosses in
Washington to allow them to
become involved. They are ready,
willing and able to assist water
districts, but they get no
authorization at the national level.
Maybe the folks in Washington do
not realize that as it gets harder and

The district court finally ruled that the USDA was a necessary
party to the litigation and must be joined as a party to
the action, so USDA has been dragged kicking and
screaming to the party.
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harder to bring 1926(b) cases, and
as less and less grant money is
available, and the Rural
Development loans get bigger, they
need to start protecting their
investments. According to Mike
Keegan, NRWA, “USDA is
thinking about, thinking about
changing their policy on non-
involvement.” Pleas from state
Rural Development offices in
Missouri and Texas have prompted
USDA to contemplate taking action.
Mike told me that on Steve Harris’
Beckham case mentioned above,
that “USDA didn’t decide not to
take action”. They just didn’t have
to decide whether or not to take
action because the federal judge
decided for them! Bureaucratic
lethargy aside, this problem is not
going to go away. As the stakes in
the new urban development fringe
areas get higher, the tactics get
nastier.

The latest? Municipalities have
tried laying pipe in disputed areas
as quickly as possible, while at the

same time they demand copies of
water district loan applications from
USDA officials and object to the
water district loan qualifications for
anything else they can think of to
delay or prevent the loan even
being made. Municipalities have
even become very aggressive in
bringing suits prior to any funding
of a USDA/Rural Development
loan to a water district in order to
block the funding itself. If two
lawsuits make a trend, then this is a
trend. The two suits are Mellissa
Indus. Development Corp. v. North
Collin Water Supply Corp.
256 F.Supp.2d 557, (E.D.Tex., 2003)
and City of College Station v. U.S.
Dept. of Agriculture
395 F.Supp.2d 495, (D.Tex., 2005).
Recently on April 25, 2006 the
City of Holdenville brought suit in
U.S. Dist. Court for the Eastern
District of Oklahoma to block
funding of a USDA loan.
Holdenville is seeking to prevent
another small municipality (City
of Wewoka) from obtaining

funding of its loan. (Wewoka has
a population under 10,000 thus it
qualifies for a Rural Development
loan). Holdenville cites Mellisa as
its authority for standing to block
the loan. 

Clearly, this controversy is not
going to go away. The reality is
that the USDA needs to become
as pro-active at helping water
districts protect their loans as the
municipalities are at attacking
them. Of course it is always easy
to complain about problems. As
my father has always said, “You
can whine about the problem or
you can come up with a solution –
and nobody likes a whiner.”
Admittedly, he was probably tired
of hearing me complain about my
sister using my saddle and not
cleaning it afterwards, but in Part
Two of this series, I will discuss
some possible solutions that
USDA might want to consider for
this problem. I can also tell you
how I solved the problem with my
sister, if you really want to know!

Basics  Federal law, 7 U.S.C. 1926(b),
protects water systems with debts payable to
the USDA, or whose USDA loans were sold
during the government’s deficit reduction
program and, those with commercial loans
guaranteed by the USDA, from encroachment by
competing water systems. This protection applies to users
in the rural water district’s territory to whom the district is
providing water service, or to whom water service has been
made available.

What’s the purpose of 1926(b)? To ensure that small
and rural communities would be able to repay loans by
preventing any portion of a water system to be “forcibly”
annexed or “cherry picked” by another system or
municipality. Such annexation often results in the remaining
customers being solely responsible for repayment of the
loan, with fewer customers to share the burden, resulting in
a higher cost per customer and greater risk of default. 

When utilities attempt to install water lines parallel to or
in an area already served by the USDA-funded water

system there is always a discussion on who should serve
the area. Generally the most profitable areas of the

USDA system are at stake. The alternative
would be to allow larger systems to

unilaterally move into the low cost/high
revenue portion of the USDA system and
jeopardize the viability and future growth of the

rural system. 
Last Resort  The 1926(b) should be the solution of last
resort. Most systems work constructively and cooperatively
to resolve local conflicts. Numerous neighboring water
systems have worked out “good neighbor” relationships
through cooperative agreements that provide the highest
quality of service to all customers. The National Rural Water
Association recommends that rural water systems should
only utilize 1926(b) in extreme cases where expanding
systems attempt to unilaterally, without discussion, acquire
service areas. Often old political disagreements and local
rivalries fuel these arguments. Use of 1926(b) has resulted
in resolutions being made.

1926(b) – Federal protection with a stinger


