Legally ((

by Gary Hanson, JD
Stumbo Hanson, LLP, Topeka, Kan.

Employees as
Elected Oﬃcials

E

lected city and water district officials are
occasionally called on to work as an employee
for the city or district they serve. Sometimes
employees of cities and water districts may consider
running for office in the city or district where they
work. Is there any legal problem with this?
In short – the answer is “yes” and the implications
for the individuals involved can be as severe as they
may be unexpected.
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Relevant

What’s the problem?
The place to start looking for answers is in the
particular city’s ordinances and the district’s bylaws. Many cities have ordinances that prohibit an
employee from simultaneously serving on the
governing body of the city. Almost all RWD by-laws
prohibit a board member from simultaneously
serving as a manager of the district (by implication,
leaving the door open for the board member to be
employed in any capacity other than manager).
Many cities do not have such an ordinance, and
ordinances can be repealed and by-laws can be
amended.
The next place to look is Kansas statutes, in this
case the Kansas governmental ethics statutes
applicable to local government, K.S.A. § 75-4301a
through § 75-4306. While there are provisions in
these statutes that would apply to an employee
who is also a member of his or her employer’s
governing body (specifically the requirement that
the member of the governing body not “participate”
in any vote that involves a conflict of interest, K.S.A.
§ 75-4304), there is no clear prohibition in statutes
against simultaneous service as an employee and a
member of the governing body.
The real problem here lies not in ordinances, bylaws, or statutes. Instead, it is found in the common
law – judge-made law that is recognized by the

courts based on previous
court decisions. In this
instance, the problem is
what is called the “Doctrine
of Incompatibility of Offices”.
Under this doctrine, a person
may not simultaneously hold
two “offices” that are
incompatible.
The doctrine is based on
the premise that one person
cannot simultaneously hold
offices that result in financial
or supervisory conflicts of
interest. The financial conflict
can be fairly easily resolved
by the elected official not
participating in decisions
that have a direct impact on him or her as an
such as USD 501 (school board, superintendent,
employee – for example, decisions affecting salary or
principals) it would seem that the supreme court
benefits for his or her position. This is the solution
took a very broad view of “supervision”. The court
found in the local government ethics statutes,
made no distinction like the AG had in the 1986
specifically K.S.A. § 75-4304.
water district opinion finding no “office” as an
The supervisory conflict is
employee. It would seem that a
not as easily resolved. In 1986
teacher in a school district
As a result of the Supreme
the Kansas Attorney General
would have no more office in
issued an opinion that said
that district than an employee
Court case, it seems likely
that it was permissible for an
in
a water district.
that any employee of a city or
RWD board member to also
As a result of the Supreme
RWD who simultaneously
work as an employee of the
Court case, it seems likely that
district because a job was not
serves as an official on the
any employee of a city or RWD
an “office”, thus the employee
who simultaneously serves as
city council/commission or
would not be holding two
an official on the city
RWD board may be in
“offices”.
council/commission or RWD
violation of the doctrine.
But a case decided by the
board may be in violation of the
Kansas Supreme Court in 2000
doctrine.
brings that previous Attorney
What is the effect of violation?
General opinion into doubt. The 2000 case, Unified
This article is not intended to be definitive on this
School District No. 501, Shawnee County, Kansas v.
question.
The Kansas Supreme Court has not ruled
Baker, involved the election of a teacher in Topeka’s
further on this question in almost twenty years.
USD 501 district to the school board for that district.
Maybe there is something peculiar to the
The court ruled that the “offices” of teacher/employee
teacher/school board relationship that would
and school board member of the same district
distinguish
it from other local government
violated the Doctrine of Incompatibility of Offices.
offices/employment. But employees and governing
Given the hierarchy of supervision in a school district
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Conclusion
body members should be
That
is,
a
city
water
In local government, such as cities
extremely wary of
department employee who
and rural water districts, it may be
entering into another
tempting for employees to consider
relationship with that city
accepts election to the city
serving
as members of the
or district that could be a
council
automatically
forfeits
governing body, or for members of
violation of this doctrine.
her employment. Likewise, a
the governing body to consider
The result is drastic and
employment. Anyone thinking
sudden – under the
RWD board member who
about such a move needs to
doctrine, acceptance of
accepts
employment
with
his
carefully research applicable
the incompatible office
district automatically forfeits
ordinances/by-laws, but the inquiry
serves as a forfeiture of
should not stop there. A court-made
the previous office. That
his board position.
rule, the Doctrine of Incompatibility
is, a city water
of Offices, is likely involved, and legal
department employee
counsel should be sought to be sure that what is
who accepts election to the city council automatically
being considered does not violate the Doctrine. If it
forfeits her employment. Likewise, a RWD board
does, and the incompatible offices are held
member who accepts employment with his district
simultaneously, the result can be unexpected and
automatically forfeits his board position.
drastic.
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